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AGREEMENT AMONG TOWN OF CAPE ELIZABETH, CITY OF SOUTH PORTLAND AND THE PORTLAND WATER DISTRICT

RE: Ottawa Road CSO

This Agreement is made this ___ day of ______ 2009, by and among the Town of Cape Elizabeth, a municipal corporation with a business address of 320 Ocean House Road, P.O. Box 6260, Cape Elizabeth, Maine 04107 (hereinafter “Town”), the City of South Portland, a municipal corporation with a business address of 25 Cottage Road, P.O. Box 9422, South Portland, Maine 04106 (hereinafter “City”), and the Portland Water District, a quasi-municipal corporation with a business address of 225 Douglass Street, Portland, Maine (hereinafter “District”) (Town, City, and District collectively, hereinafter “Parties”).
WHEREAS, the City discharges sanitary waste and ancillary infiltration and inflow (I/I) to the Ottawa Road Pumping Station (hereinafter “ORPS”) from a number of streets in the Drew Road drainage area; and
WHEREAS, the Town discharges sanitary waste and I/I to the ORPS from a number of streets in the northernmost section of the Town; and

WHERAS, the District owns and operates the interceptors, treatment plant and pump stations, including ORPS, with the Town in accordance with the District’s Charter; and

WHEREAS, there exists an 8" overflow out of the final manhole on Drew Road, Cape Elizabeth which allows discharges into Casco Bay during extreme wet weather events; said overflow having never been licensed by the Maine Department of Environmental Protection (hereinafter “DEP”); and

WHEREAS, the parties have received a draft MPDES Permit #ME0102806 and a draft Maine WDL #W009027-5T-A-N, naming the City, the Town, and the District as permitees; and 

WHEREAS, the Parties have submitted an application to DEP for a Maine Pollutant Discharge Elimination System permit (“MPDES Permit”) and Maine Waste Discharge License (“Maine WDL”) (collectively, hereinafter “Permit”) for the mitigation of wet weather discharges at the ORPS; and 

WHEREAS, there are various conditions outlined in the draft Permit which would require the joint cooperation and commitment of the Parties.

NOW, THEREFORE, the Parties agree to the following:

   1.       The Permit, when and as issued by DEP, is incorporated herein by reference.  All conditions stipulated in the Permit shall be joint and several obligations of all Parties to this Agreement.

2.
Except as otherwise provided in this Agreement, all costs incurred for meeting the conditions established by DEP in the Permit will be apportioned 33% to the City and 67% jointly to the Town and the District.  The record of costs shall be kept by Wright-Pierce or other mutually acceptable consulting engineer (hereinafter “Engineer”).  Engineer shall bill each party monthly for its share of the costs.  Each Party shall only be responsible for its share of the total costs. 
3.
The District has submitted a joint application for the Permit to DEP. Town and City have cooperated with the District and supplied all information in their custody and control to the District reasonably necessary for purposes of such filing.  The application has been distributed to the Town and the City for review and approval prior to submittal to DEP.  Administrative costs incurred by a Party related to this filing shall be borne by that Party. 

4.
The District will be responsible for submittal of a joint annual CSO progress report, including a “CSO Activity and Volumes” report to DEP as required by the Permit.  By February 15 of each year, the Town and City shall provide the District an annual report of work accomplished on the Nine Minimum Controls and other work as required by federal law and the Permit, for inclusion in the CSO progress report.  The annual report shall be distributed to the Town and the City for review and approval prior to submittal to DEP.  Administrative costs incurred by a Party related to these filings shall be borne by that Party.

5.
The Parties shall jointly retain the services of Engineer to develop a Plan of Study (Scope of Services) for submittal to DEP in accordance with the Permit and which shall include preparation and submission to DEP for its review and approval the CSO Long Term Control Plan (CSO Master Plan) in accordance with the conditions of the Permit. Oversight of the Engineer shall be jointly shared by the Parties.  Notwithstanding anything in this Agreement to the contrary, costs incurred by Engineer shall be apportioned in accordance with agreement(s) between Engineer and Parties or any of the Parties individually. 

6.
The Parties shall be responsible for the implementation of CSO Master Plan abatement projects according to a DEP-approved schedule as follows:

a. The City shall be responsible for the costs and implementation of projects within the collection system of the City.

b. The Town shall be responsible for the costs and implementation of projects within the collection system of the Town.  The District will manage and oversee the implementation of said projects pursuant to an Agreement to be entered into of even or near date with the Town.

c. The District shall be responsible for performing expansions or modifications of the ORPS and the downstream infrastructure.  The costs of such expansions and modifications shall be apportioned to the Town and City in an amount equal to the proportion of wet weather flow contributed to ORPS by each Party, as determined by flow monitoring data collected during development and evaluation of CSO control alternatives during preparation of the CSO Master Plan.

7.
The District shall be responsible for reporting Prohibited Discharges to DEP in accordance with the Standard Conditions of the Permit.  The City and Town shall be responsible for reporting Prohibited Discharges within their systems to the District.

8.
The District shall be responsible for reporting evidence of violation of the Narrative Effluent Limitations requirements of the Permit. The City and/or Town shall be responsible for investigation, isolation, and remediation of such violations within their respective collection systems.

9.
Following implementation of the CSO Master Plan abatement projects, to the extent necessary, the Parties will meet to determine whether revisions to the September 25, 1974, as amended, sewerage service contract between the City and the District are necessary.

10.
In the event that any Party fails to comply with the terms of this Agreement, said Party shall be responsible for any and all claims, fines, damages and penalties which arise or are imposed which are attributable to such failure to comply, and said Party shall indemnify and hold harmless the other parties, their officers, agents and employees, from and against all claims, damages, losses and expenses arising out of or resulting from such failure to comply.

11. 
In the event that a disagreement arises under this Agreement, the City, Town or District may provide notice of such disagreement to the others, and the parties shall undertake best efforts to resolve the dispute. In the event that the disagreement has not been settled within thirty (30) days following delivery of the notice, and if all parties are in agreement, the disagreement may be submitted for binding resolution by arbitration.  If all parties can not agree to arbitrate, the matter may be settled by litigation to be filed in the courts of Cumberland County, Maine.  


In witness whereof, the parties have caused this Agreement to be signed and effective on the date above written.









TOWN OF CAPE ELIZABETH


_______________________




_____________________________

Witness






Michael McGovern, Town Manager









CITY OF SOUTH PORTLAND

________________________



__________________________

Witness






James Gailey, City Manager









PORTLAND WATER DISTRICT

_________________________



______________________________

Witness






Ronald Miller, General Manager

